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42 NOTES 

Act of Municipality the Proximate Cause of an Injury. 

In the recent case of Van Cleef v. the City of Chicago? a 
municipality was held liable for a tort under rather unusual 
circumstances. 

The Council of the City of Chicago granted permission to 
have certain streets used for a few days for a merchants' car- 
nival. The Council, however, had no authority to authorize the 
use of the streets for this purpose. Booths and tents were 
erected at the intersection of these streets, and the usual traffic 
went around other streets. The plaintiff attended the carnival, 
and while descending some steps from a platform which gave 
egress from a tent in which a performance of some sort had 
been held, she was jostled by the crowd and fell from the steps 
which were admitedly insufficiently protected by railings. The 
tent and platform in question were the property of an individual 
who conducted the performance for private profit. The plaintiff 
sued the City of Chicago to recover for injuries sustained as 
a result of her fall and was allowed to recover. 

It was admitted that the city had the ordinary duty to keep 
the streets in a safe condition for use as streets. 2 

It should be noticed here that the plaintiff was not using the 
street for a legitimate purpose; and, further, that she was in- 
jured while actually making use of the obstruction. 

The position taken by the counsel for the city was, that 
though the city would have been liable if the plaintiff had been 
using the street for a legitimate purpose, the city was not liable 
since the plaintiff at the time of receiving the injury was using 
the street for an improper purpose. In other words, the coun- 
sel for the city denied that the act of the city was the proximate 
cause of the plaintiff's injury. The position of the Court was 
that the city owed a duty to the public to keep its streets free 
from nuisances, and that by allowing the carnival the city had 
permitted a nuisance and that it was therefore liable. 

The case raises two questions as to the nature of the doctrine 
of proximate cause. 

The first thought is, what difference can it make whether the 
plaintiff was using the street for a proper or for an improper 
purpose? In either case the relation of cause and effect is the 
same. On further consideration, however, it is evident that 
the doctrine of proximate cause involves something more than 
a mere causal relation. 



'88 Northeastern, 815 (Illinois). 

'City of Sterling v. Thomas, 60 111. 264; City of B. v. Bay, 42 111. 
503. 
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At common law a person is not liable for the consequences 
of all his acts, even if there be a causal relation. Thus, in gen- 
eral, there is no liability for injuries resulting from inevitable 
accident. 3 Though as far as the purely causal relation is con- 
cerned, it makes no difference whether the act was pure acci- 
dent or a wilful act. In order to give rise to liability the 
defendant must have been guilty of breach of some duty. An 
illustration of this is seen in the case of common carriers. If 
goods are given to a private individual for carriage and they 
are destroyed, inevitable accident would be an excuse. 

If, on the other hand, goods are given to a common carrier, 
inevitable accident would be no excuse. 

In both cases the causal relation between the act and the 
injury is the same, but in the first case there is no breach of 
duty, while in the second there is. 

If this be correct, it follows that it might be of extreme import- 
ance whether or not the plaintiff in the principal case was using 
the street for a proper or for an improper purpose. If the 
duty of the city was to keep the streets in a safe condition for 
all purposes, the city would be liable for injuries resulting from 
a breach of this duty. If, on the other hand, the duty of the 
city was merely to keep the streets in a safe condition for the 
ordinary purposes of a street, the city would not be liable to 
one who was injured while using the street for an extraordinary 
purpose. The Court in the present case seemed to take the 
former view. 4 "Undoubtedly, under ordinary circumstances, it 
is the duty of a city to see that its streets are reasonably safe 
for the uses for which streets are intended; but when a city 
changes the character of a street and devotes it to the purposes 
of a street fair, we do not think it can escape liability on the 
ground that the street was intended for different uses." 

Admitting, then, that there was a breach of duty on the part 
of the city and a resulting injury to the plaintiff, it remains still 
to inquire whether the negligence of the owner of the tent (in 
not supplying railings), intervening between the act of the city 
and the plaintiff's injury, affects the liability of the city. 

It has been said that if the intervening cause is an innocent 
act, the injury will be referred to the original wrongful cause. 6 
If, on the other hand, the intervening cause is a wilful wrong, 
there is a class of cases which hold the first cause to be too 



'The Nitro-glycerine Case, 15 Wall. 524. 
4 88 N. E. Rep. 817. 

"Cooley on Torts (3rd ed.), page 103; Rich v. New York, 87 N. Y. 
382. 
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remote.* While still other cases hold that if the intervening act 
is a negligent act of a third person, the original act will be 
treated as the proximate cause. 7 But not if the act of the plain- 
tiff himself constitutes the intervening cause. 8 It has also been 
held that when ordinarily the defendant's act would be regarded 
as too remote, yet if he intended the result, the intention will 
supply the want of proximateness. 9 

These decisions can all be brought under one principle. That 
is, that all consequences are deemed proximate which a person 
of average competence and knowledge, being in a like case with 
the person whose act is complained of, might be expected to 
foresee as likely to follow upon such conduct. 10 Thus, in gen- 
eral, it might be said that a person is not expected to foresee 
that another will do a wrongful act. 11 Though he would be 
expected to foresee the doing of an innocent act, 12 or one merely 
negligent. And if the act of the defendant was intended and 
the intended consequences followed, the defendant cannot be 
heard to say that the act could not be foreseen. 

So in the principal case the Court found that the City Council 
should have foreseen that some injuries might result from its 
wrongful act. 



With How Many People Must a Writing Have a Tend- 
ency to Disgrace the Plaintiff to be Actionable. 

The so-called right of privacy has been very prominently 
before the legal public ever since it was put forth as a definite 
legal right in 1890. 1 In at least three jurisdictions its existence 
has been tested — in New York, in 1902, by a vote of five to four 
the Court of Appeals denied that there was such a right, 2 and 
in a recent decision in Rhode Island the reasoning and conclu- 
sion of the New York Court were followed ; 3 but in Georgia 4 
the right has been declared to exist. 

' Vicars v. Wilcox, 8 East, 1. 

J R. R. v. Waddington, 82 N. E. 1030 (1907). 

8 Washington v. Cox, 157 Fed. 634. 

8 Cattle v. Stockton Water Co., L. R. 10, Q. B. 453-8. 

"Pollock on Torts (Webb's ed.), page 32. 

11 Vicars v. Wilcox, 8 East, 1. 

a Cockburn, C. J., in Clark vt Chambers, L. R. 3, Q. B. D. 327. 

^he Right to Privacy, IV. H. L. R. 193 (1890). 

'Roberson v. Rochester Co., 171 N. Y. 538 (1902). 

'Henry v. Cherry & Webb, 73 Atl. 97 (R- I- 1909). 

'Pavesich v. Ins. Co., 69 L. R. A. (U. S.) 101 (Ga.). 



